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M r .  ,?ixstice Wil l iam E. Hunt ,  S r . ,  f i e l i v e r e d  t h e  Opi.nion of 
the C o u r t .  

Rose Buckman a p p e a l s  t:ho judgment o f  t h e  Workersi  

Compensation Cour t  deny ing  h e r  a con'rrersi.on o f  h e r  bi-weekly 

Workers ' Compensation b e n e f i t s  t o  a lump-sum payment.  

Wuckmank employer ,  Montana Deaconess H o s p i t a l  and i t s  

i n s u r e r ,  t h e  3tat.e Conpensa t ion  i n s u r a n c e  F'und appeal.et3. a  

p o r t i o n  of t h e  same judgment where in  t h e  t r i a l  c o u r t  

cnrrcluded t h a t  i . n s u r e r s  c o u l d  n o t  d i s c o u n t  lunip-sum 

c o n v e r s i o n s  awarded f o r  h j u r i e s  which 0e.r.-urred p r i o r  t o  

A p r i l  1 5 ,  1 9 e 5 .  

W e  a f f i r m  t h e  Workers '  Compensation Cour t  i n  p a r t ,  

r e v e r s e  i n  p a r t ,  and remand f o r  p r o c e e d i n g s  p u r s u a n t  t o  t h i s  

o p i n i o n .  

The i s s u e s  p r e s e n t e d  t o  u s  c a n e e r n  c o n s t i t u t i o n a l  

c h a l l e n g e s  t o  t h e  1985 l e g i s l a t i v e  amendment t o  6 39-71-741, 

MCA, f i r s t .  p r e s e n t e d  t o  t h e  i e g i s l a t u r e  a s  S,B. 281.. 

S p e c i f i c a l l y ,  we are asked  t o  d e c i d e :  

i. Whether t h e  p r o c e d u r e  o u t l i n e d  i n  S 3 9 - 7 1 - 7 4 1 ( 2 ) ,  

MCA (1985)  , t o  g u i d e  the Workers V o n p e n s a t i o n  judge i n  

de termining .  whe the r  i~mp-sum c o n v e r s i o n  o f  b iweek ly  payments 

f o r  permanent  t o t a l  i n j u r y  w i l l  b e  awarded,  a s  appli .eil  t o  

c o n v e r s i o n s  f o r  i n j u r i e s  o c c u r r i n g  heFore  A p r i l  1 5 ,  1985,  i s  

c o n s t i t u t i . o n a l l y  prcihibi t e d .  

2 .  Whether t h e  p r o s p e c t i v e  a p p l i c a t i o n  o f  t h e  p r o c e d u r e  

o u t l i n e d  i.n S 39-71-741 ( 2 ) ,  MCA (1 .985) ,  v i o l a t e s  *.he equn.1 

p r o t e c t i o n  g u a r a n t e e s  o f  t h e  Montana and Uni ted  S t a t e s  

C o n s t i t u t i o n s .  

3 .  Whether t h e  rli.rect.ions c o n t a i n e d  i .n  S 39-71.-74L (1) , 
PlCA (19851, t o  d i s c o u n t  t o  p r e s e n t  v a l u e  a l l  c o n v e r s i o n s  of 



lump s u m s  a s  a p p l i e d  t o  c o n v e r s i o n s  f o r  i n j u r i e s  o c c u r r i n g  

p r i o r  t o  A p r i l  1 5 ,  9 a r e  cons t i tu i : iona l l . y  p roh ib i . t ed .  

4 .  Whether t h e  I*!oriccrs ' Cornpensati.on C o u r t  e r r e d  i n  

deny ing  Buckman a lump-sum c o n v e r s i o n  o f  h e r  hiweek1.y 

b e n e f i t s .  

I n  September ,  1985, t h e  Workers '  Compensation C o u r t  

e n t e r e d  i t s  f i n d i n g s  o f  f a c t  and c o i ~ c l u s i o n s  n:E law and 

judgment d e t e r m i n i n g  tha t :  t h e  appe1.I.arrt Buckman, was 

perrnariiint1.y t o t a l l y  d i s a b l e d  and t h a t  s h e  was e n t i t l e d  t o  

disabi.1.i-C-y b e n e f i t s .  The Cour t  d e n i e d  h e r  r e q u e s t  f o r  a 

lump-sum c o n v e r s i o n  based  upon h e r  f a i l u r e  t o  meet t h e  

requi remen. t s  set n u t  i n  S 39-71-7111 (2), MCA. The c o u r t  s a i d  

t h e  amendments found i n  S 39-71-741 ( 2 1 ,  MCA were procedural .  

5.n n a t u r e  and c o u l d  t h e r e f o r e  be a p p l i e d .  i n  Buckman% c a s e  

w i t h o u t  o f f e n s e  to e i t h e r  c o n s t i t u t i o n .  Buckman had 

chaIi .enqed t h e  cnnstl . tutiona.l j . t .y of 39-71-741, MCA, a s  

a p p l i e d  t o  h e r  c a s e  o n  t h e  grounds  t h a t  h e r  i n j u r y  p r e d a t e d  

t h e  e f f e c t i v e  d a t e  o f  t h e  amendments. The Workers '  

Compensation C o u r t ,  r e l y i n g  on i t s  e a r l i e r  o p i n i o n  i n  

Stelling v .  R i v e r c r e s t .  Ranches,  I n c , ,  WCC No. 8 4 1 2 - 2 7 5 7  

(19053, cnncludecl t h a t  t h e  d i s c o u n t i n g  provisri.on, Found i n  .$ 

39-71-741 ( 1 1 ,  MCA, i f  a p p l i e d  r e l r r o a c t i v e l y  t o  Buckrnarivs 

award,  would v i o l a t e  t h e  c o n t r a c t  c l a u s e s  o f  bo th  t h e  Uni ted  

S t a t e s  and Montana C o n s t i t u t i o n s .  Ruckman a p p e a l s  t h e  

judgment as  i t  c o n c e r n s  S 39-71-741121,  MCA, and the H o s p i t a l  

and  S t a t e  Fund a p p e a l  t h e  judgment as  i t  c o n c e r n s  $ 

39-71-741 (1) , MCA. 

For. t h e  r e a s o n s  s t a t e d  bcl.ow, we h o l d  that.: A s  t o  t h e  

F i r s t  i s s u e  t h e  a p p l i c a t i o n  o f  S 39-71,-741 (21, MCA i.s 

c o n s t i t u t i o n a l l y  p r o h i b i t e d  a s  a p p l i e d  t o  i n j u r i e s  t .hat  

o c c u r r e d  p r i o r  t-o A p r i l  1.5, 1985. A s  t o  the second i s s u e  w e  



h o l d  t h a t  t h e  prespec"r ive a p p l i c a t i o n  o f  t h e  p r o c e d u r e  d o e s  

n o t  v i . o l a t e  t h e  equal.  p r o t e c t i o n  g u a r a n t e e s  o f  t h e  Montana 

and i i n i t e d  S t a t e s  C o n s t i t u t j . o n s .  A s  t o  t h e  t h i r d  i . s sue ,  we 

bo ld  t h a t  d i . s eoun t ing  t o  p r e s e n t  val.uo c!onversions of 

lump-sums f o r  i n j u r i e s  t h a t  occurreci  p r i . o r  t o  A p r i l  

i s  c n n s t i t u t i o n a 1 l . y  p r o h i b i t e d .  F i h a l l y ,  as  t.o t h e  lurnp-sum 

c o n ~ r o r s i o n  o f  c l a i m a n t ' s  b iweek ly  b e n e f i t s  w e  remand f o r  a 

d e t e r m i n a t i o n  of whe the r  c l a i m a n t  i s  e n t i t l e < ?  t o  a c o n v e r s i o n  

o f  h e r  l > c n e f i t s  i n  l i . g h t  of o u r  c o n s t r u c t i o n  o f  $$ 39-71.-741., 

MCI.\. 

As t o  t h e  f i r s t  i s s u e ,  Buclcman cI la l l . enges  t h e  

r e t r o a c t i v e  a p p l i c a t i o n  of t h e  p r o c e d u r e  c o n t a i n e d  i n  "j 

39-71-741(23, MCA. T h a t  s t a t u t e  a s  amended s t a t e s  t h a t  it 

"must b e  u s e d  by t h e  d i v i s i o n  and w o r k e r s '  compensa t ion  judge  

i n  d e t e r m i n i n g  whe the r  a 111mp-sum c:onversi.on of  permanent  

" i t t : l .  b iweek ly  payments will.. be approved  or' awarded . 
B e f o r e  d i s c u s s i n g  any  c o n s t i . t u t i o n a l .  q u e s t i o n s ,  i t  i s  

i m p o r t a n t  t h a t  w e  c o n s i d e r  t h e  s t a t u t e s  which a r e  t o  h e  

app l i ed .  t o  an  injurec7 worker  w i t h  r e g a r d  t.5 lump-sun canve r -  

s i o n s  or t o  normal b e n e f i t s .  

Workers b c n m p e n s a t : ' ? o a  b e n e f i t s  a r e  de t e rn i .ned  by the 

s t a t u t e s  i n  e f f e c t  a s  o f  t h e  elate o f  i n j u r y .  T r u s t y  v, 

C o n s o l i d a t e d  F r d g h t w a y s  (Mont. 1 9 8 4 )  , 681 P. 2d 1065, 41 

St.Rep.  973; Tverson V. Argc.maut I n s u r a n c e  Co. (Nont.  1982) , 

198 Mnnt, 3 4 0 ,  6 4 5  F.2d 1366, 

In T r u s t y .  w e  he ld  t h a t  t h e  s t a n d a r  s f o r  computat.ioiis 

of b e n e f i t s  f o r  t h e  c l a i m a n t  a r e  f i x e d  by t h e  s t a t u t e s  3.n 

e f f e c t  a s  o f  t~hc? date of i n j u r y  and emoi .uded  tha.k the 

l e g i s l a t u r e  c o u l d  n o t  e n a c t  s s t a t u t e  r e d u c i n g  t h e  b e n e f i t s  

t o  a n  i n j u r e d  worker  by r e a s o n  of soci.al .  s e c u r i t y  b e n e f . t s  

p a i d .  W e  f u r t h e r  s t . a t ed  : 



The statute in effect on the date of injury deter- 
mines the betie:fi.tt; to be received . . (Citations 
omitted). That sets "ie contractual rights and 
debts of the parties. In the instant case, once 
the 1.00% offset statute was Found constitutional3.y 
unenforceable, that portion of the statute became 
void. This Court cannot come back and change the 
statute to a 50% offset. Once we found the statute 
constitwtionaLLy unenforceable, then no offset 
remains in effect. 

We hold that the benefits due to the appellant 
under hi.6 Workersq Compensation awarrlshall. net be 
reduced hy an offset for Social Security benefits. 

The reasoning of the foregoing cases properly controls 

in the present case where we are involved wi.th an application 

for a Lump-sum conversion o f  permanent biwef?kly payments. We 

specifically hold that where an injured worker seeks a 

lump-sum cunversi.cn of biweekly benefits, the statutes in 

effect at the time of iniury set the st.xndards For either the 

award or refusal of A lump-sum conversion. 

We therefore conclude tha? the amendments made in 1985 

to $ 19-71-741 ( a ) ,  MCA, rannot he applied ir considering the 

Ruckman application for a lump-sum conversion. We note this 

is consistent with the 1 9 6 5  amendments as there is no 

provision in thocr amendmc.~rit-s staling that any portion should 

he applied retroaot:iveS,y, with a single excc?pt.ion of the 

discount provision 

Tho second issue is whether the prospective applj.cation 

of the procedure set out. in S 39-71-74l ( 2 )  , MCA vi.0late.f; the 

c%qiial pr0.l-ection quarantees o f  the Montana and IJnited States 

Constitutions. We hold that it docs not. 

After earefuI consideration of the language of the 

procedure sct out in S 3 9 - 7 1 - 7 4 1 ( 2 )  and ( 3 )  and after 

reference to the Legislative history we are convinced that 

those subsections merely codify, in detailed Forrnr the pri.ur 



case law which allowed a conversion of biweekly benefits when 

it was in the best interests of the claimant. 

During the hearings Leading to the enactment of S . R .  281 

there was considerable discussion of more specific statutory 

languaqe concerning the award of lump sums. The record of 

the February 14, 1985 meeting c.T the senate subcommittee is 

representative of  the intent of the 1.egisl.ature when 

consj-dering the specific language, Senator Haffey asked the 

administrator of the Workers a Compensation Dj.visi.on whether 

"if what he is talking ahout is language based on the 

experience of t-he Last couple of years, under which, iuny sum 

payments are called for . . . Mr, Blewett replied yes." 
Our estimate that the legislative intent was to codify 

existing l.aw, rather than altering the law, is borne out by 

examination of the procedure contained in S 39-71-741.(2) and 

(33. 

Subsection ? directs the Workers' Compensation Court to 

award conversi.ons 'bnly if the worker or his beneficiary 

demonstrates that his ability to sustain himself financially 

is more probable with a whole or partial lump-sum conversion 

than the hiweekly payments and liis other available 

resources." The st.atute then goes on to i.ay out separate 

criteria to indicate what is meant by "sustain himself 

finanoial.ly."We note laere that the criteria in subsection 

2 ( n ) ,  that the difference between the discounted value of a 

conversion and the future value of biweekly benefits cannot 

be the only grounds for a conversion, directly codifies the 

prior law of Kent.. v., Sirvert ( 1 9 7 1 ) ,  158 Flont, 79, 489 P.2d 

104. The language contained in subsection 2(b) states that 

the improvement of a cl.aimantk financial position should not 

be the basis of an award unless it can be awarded. at the 



pr i .ce  o f  a n  a n n u i t y .  T h i s  would c o s t  t h e  i n s u r e r  the same a s  

i f  it had purchased  a n  a n n u i t y  under  t h e  o p t i o n  c o n t a i n e d  i n  

39-71-2207, MCA, and mere3.y s t a t e s  t h e  s a n e  r u l e  a s  o u r  

h o l d i n g s  i n  Kent and in I+aVc: 17. School. D i s t .  iC2 (Mont. 1.986) , 

713 F .2d  546, 43 $*.Rep. 165. 

Si.iniI.arly, c a s e  law h a s  requircxi  cclaimants to submi.t 

f i n a n c i a l .  pl .ans when outst-andi.ng or d e l i n q u e n t  d e b t  i s  t h e  

b a s i s  f o r  a  c o n v e r s i o n  r e q u e s t .  Xuehn v. National .  Farmers  

Union P r o p e r t y  and Cas.  Co. 9 1 6 4  Mont. 303, 5 2 1  P .2d  

921, Fur the rmore  where t h e  c o u r t  h a s  found t h e  o u t s t a n d i n g  

r1eb.t was n o t  s o  s i g n i f i . c n n t  a s  to n e c e s s i t a t e  n lump-sum 

c o n v e r s i o n ,  i t  h a s  been den , ied .  Ruple v .  Bob P e t e r s o n  

Logging Go. (Mont, 19841, 6 7 9  P . 2 d  1 . 2 5 2 ,  4 1  S t .Rep.  704. 

T h i s  p r i o r  Law 5.s di-rectly r e f l e c t e d  i n  t h e  l anguage  o f  S 

39-71-741 (2) (e) . 
S u b s e c t i o n  2 ( d )  o f  t h a t  same s t a t u t e  l i k e w i s e  c 0 d i f i . e ~  

p r i o r  c a s e  law r e q u i r i n g  t h a t  a c l a i m a n t  show t h e  w o r t h i n e s s  

o f  h e r  b u s i n e s s  v e n t u r e  plan and t h e  adequacy o f  h e r  b u s i n e s s  

acumen, See Bundt.rock v .  Duff Chevrol .e t  (2'382) , 299 Mont. 

128 ,  647 P.2d 6 5 6 ;  Krause v, S e a r s ,  Roebuck a,nd Go. (1.9871, 

1.97 Mont. 102 ,  6 4 1  P.2d 458 .  

Fina3. iy ,  39-71.-741(3) al.1ows t h e  di.vi .sion t o  o r d e r  

""f inncj .aI . ,  medical  , v o c a t i o n a l . ,  r e h a b i l i t a t i o n ,  er3ucai:ional 

o r  o t h e r  e v a l u a t i v e  s t u d i o s  t o  d e t e r m i n e  whe the r  a lump-sum 

c o n v e r s i o n  i s  i n  She - b e s t  i n t e r e s t  - o f  t h e  worker  o r  h i s  

b e n e f i . c i a r y U m  These t es t s  r e f l e c t  t h e  l z i s t o r i c n l  ways i n  

whi.ch a c l a i m a n t  coul.d a s s e r t  t h a t  a c o n v e r s i o n  was i n  h e r  

b e s t .  i .n tc?res ts  o t h e r  t h a n  hy shouri.iig s t r i c t .  f i n a n c i a l  

n e c e s s i . t y ,  P r i o r  c a s e  law h a s  he1.d n c o n v e r s i o n  t o  b e  i n  t h e  

b e s t  i n t e r e s t s  o f  a  o1,aimant where medical.  c o n s i d e r a t i o n s  

r e q u i r e d  t h a t  t h e  c l a i m a n t  and h i s  Family move t o  a  d i f f e r e n t  



c l ima te .  Po l ich  v .  Whalen's 0.R. T i r e  Warehouse f l 9 8 3 ) ,  2 0 3  

Mnnt, 2 8 0 ,  6 6 1  P,2d 3 8 .  P r i o r  ca se  law has  he ld  it t o  be i n  

t h e  b e s t  i n t e r e s t  of  t h e  c la imant  where diagnosecl mental 

i n s t a h i l . i t y  made t h e  award o f  a lump s lam necessary t o  r e l i e v e  

t h e  c la imant  s abnormal anx ie ty .  Legowik v .  Montgomery Ward 

and Go. 119711 ,  1.57 Mont.. 4 3 6 ,  4 8 6  P.2d 867. 

The l e g i s l a t i v e  use  of t h e  tomi ""best i n t e r e s t ' V n r t h e r  

convinces us  that .  Ij 39-73-741. ( - 3 )  , MCAF rf?%!.ects t.he i n t e n t  of  

t h e  LeqisLature t o  make exp1.i.cit in t h e  s t a t u t o r y  language 

t h e  prev ious ly  used b e s t  i n t r r e s . t  t e s t  f o r  t h e  convers ion 

biweekly b e n e f i t s .  

Subsect ion 3 i t s e l f  does no t  mandate convers ion 

b e n e f i t s .  However, when read  i n  combination wi.th s u b s e c t i  

5 ,  g iv ing  t h o  Workers' Cornpensal-i.on Court  j u r i s d i c t i o n  

make t h e  f ina l .  de te rmina t ion ,  t h e  combination convinces 

t h a t  subsec t ion  3  provitles an a l t e r n a t i v e  method t o  q u a i i  

f n r  a  lump-sum award when s t r i c t l y  f i n a n c i a l  c o n s i d e r a t i o n s  

do no t  mandate a coiiversion. This  i n t e r p r e t a t i o n  i s  

b u t t r e s s e d  by a May 7 ,  1 ,985,  p o l i c y  s ta tement  from t h e  

Div is ion  of Workers' Compensation. 

In summary, w e  cons t rue  the language of t h ~  s t a t u t e  t o  

r e p r e s e n t  n o  change from t h e  law e x i s t i n g  p r i o r  t o  A p r i l  15,  

1 9 8 5 ,  and t o  r e p r e s e n t  no s i g n i f i c a n t  change from t h e  

requirements placed on t h e  permanently p a r t i a l l y  d i sab l ed  by 

case law. Therefore  because no r i g h t s  have been burdened, 

nor  any c l a s s i f i c a t i o n  of clai.mants t.reat:ed d i s s i m i l a r l y ,  w e  

can f i n d  nt? v io l . a t ion  of equa l  p r o t e c t i o n  i n  t ho  p rospec t ive  

appl i . ca t inn  of t h e  procedure s e t  o u t  in S 39-71-7.1.?&, MCA. 

As t o  t h e  t h i r d  i .ssue,  Buckman chal.l.engc?d .the amended 5 

39-71-74,1(1), MCA, a s  app l i ed  t o  h e r  e a s e ,  a s  n v i o l a t i o n  of 

her " r i g h t s  under t h e  Montana and United S t a t e s  



C o n s t i t u t i o n s ,  i n c l u d i n g  bat  n o t  1imit:ed to h e r  r i g h t  t o  

e q u a l  p r o t e c t i o n  o f  t h e  Laws and due  p r o c e s s  o f  law."  The 

Workers '  Compensati.on Cour t  h e l d  t h e  d i s c o u n t i n g  p r o v i s i o n  

v i o l a t e d  t:he s t a t e  and f e d e r a l  c o n s t i t u t i o n a 1  p r o h i b i t i o n s  

a g a i n s t  impai rments  o f  c o n t r a c t s  and sust;.i.ned t h e  p r o c e d u r a l  

c r i t e r r i a  a g a i n s t  t h e  same impairment  o f  c o n t r a c t  t e s t .  

Consequen t ly  t h e  lower  c o u r t  d i d  n o t  r e a c h  t h e  due  p r o c e s s  o r  

e q u a l  p r o t e c t i o n  i s s u e s .  

I n  Montana w e  have repcatec3l.y r e c o g n i z e d  t h a t  t h e  s t a t e  

c o n s t i . t u t j . o n  p r o v i d e s  p r o t e c t i o n  of r i g h t s  s e p a r a t e  from t h e  

p ro tec t . i on  a f f o r d e d  by . the f e d e r a l  c o n s t i t u t i o n .  S t a t e  v, 

Johnson (Mont. l 9 8 6 ) ,  11.9 P.2d 1248,  1254-55, 4 3  S t .Rep.  

1010, 101.6-38; P f o s t  v.  S t a t e  (Mont. 1 9 8 S ) ,  71.3 P.2d 495, 

500-1, 4 2  St .Rep.  1 9 5 7 ,  1963-64; Madison v .  Yunker (19781, 

180 Mont, 54, 60, 589 P.2d  126,  129. 

Because t h e  f e d e r a l  c o n s t i t u t i o n  s s t r a h l i s h e s  t h e  f l o o r  

and  n o t  t h e  apex  o f  c o n s t i t u t i o n a l  r i g h t s ,  s t a t e  a c t i o n  may 

v i o l a t e  o u r  Montana C o n s t i t u t i o n ,  h u t  n o t  v i o l a t e  any f e d e r a l  

c o n s t i t u t i o n a l .  g u a r a n t e e .  T h e r e f o r e ,  p u r s u a n t  t o  t h e  wisdom 

5 n  t h e  r u l e  t h a t  w e  w i l l  n o t  s e a r c h  t o  r e a c h  any i s s u e  n o t  

n e c e s s a r y  t o  d i s p o s e  of t h e  c a s e ,  we w i l l  n o t  r e a c h  a  f e d e r a l  

c o n s t i t u t i o n a l  c h a l l e n g e  u n l e s s  and u n t i l  t h e  c a s e  may n o t  be 

r e s o l v e d  on a d e q u a t e  and 'ridependent s t a t e  grounds .  

W e  now t u r n  o u r  a t t e n t i o n  t o  t h e  c o n t r a c t  c l a u s e  

c h a l l e n g e  b e f o r e  u s .  I n  t h e  p a s t  w e  have g e n e r a l l y  

i n t e r p r e t e d  the  c o n t r a c t  c l a u s e s  found i.n A r t .  11, 5 31, 1972 

Monlt. C e n s t .  and Art. I, S 10 (1) , Uni ted  S t a t e s  Gonst i . t i i t i .on 

a s  i n t e r c h a n g e a b l e  g u a r a n t e e s  a g a i n s t  1 . e g i s l a t i o n  impai.ri.ng 

t h o  o h l i q a t i n n  o f  c o n t r a c t s .  Nee1 v .  fi.rst Federa l  S a v i n g s  

and Loan Assoc. (Nont. 1984)' 675 P.2d 9 6 ,  1 0 3 ,  4 1  St .Rep.  

1 8 ,  2 5 .  C o n s i s t e n t  w i t h  o u r  i n t e n t i o n  t o  i n i t i a l l y  examine 



state grounds in an effort to resolve fhe issue, we turn to 

prior Montana contract clause case law for independent 

interpretation of our own prohibition of impairment of 

contract. Federal eases cited are relied on for their 

analytical. porrnaasiveness hut in no way mandate our decision. 

The Montana Constitution states, "'No ex post, facto law 

nor any law impairing the obliqation of contracts, or making 

any irrevocable grant of special privi.le(ies, franchises, or 

immunities, shall. be pn.ssed by .the 1qisla"kure." Art. IT, 5 

31, 197% Mont. Cons*:. We have construed. the two contract 

clauses interchangeably, and have cited United States Supreme 

Court opinions to tcst the va1idit.y of Xontana 1egi.slatinn 

under both contract clauses. Neel, 6 7 5  P.2d at 103, 41 

St.Rep. at 25. 

The basis for Workers' Compensation is a contract. of 

hire either express or implied. Section 39-71-11?, MCA; 5 

39-71-118, MCA; IC Larson Workmen's Compensation Law S 47-10 

(1986). This Courtr as well as courts of other states have 

held that Workers  omp pens at ion i.s based on contract theory. 

Estate of Bakes (Kan. 19773, 563 P.2d 431; Harris v. National 

Truck Service (Ma. 1975), 321 So.2d 6 9 0 ;  Spengler v. 

Employers' Commercial. Urxi.on and Tnsurance Co. (Gn. App.  

19741, 206 S.E.2d 693; Caston v, San Ore Construction C o .  

(Xan. 1970), 477 P.2d 956; Nadeau v. Power Plant Engineerhg 

Co, {Ore. I 9 5 9 ) ,  337 P.2d 313; Morgan v. Tndustrial Accident 

Board (19561, 1 3 0  Mont. 272, 300 P.2d 954. 

This Court. has assunied for a nunher of! years that the 

Workerso Compensation statutes in effect on the date of 

injury set the contractuaL rights between the parties, 

Trusty, 681 P.2d at 1.085, 41 St-.Rep. at 973. This is 

consistent with the provisions o f  the iZiorkersV~~mpensat.i~n 



Act t h a t  t h e  term employee or worker means "each person i n  

t h i s  s t a t e  . . who i s  i n  t h e  s e r v i c e  of an employer . . . 
under an appointment o r  c o n t r a c t  o f  h i r e ,  express  o r  impl ied,  

o r a l  o r  w r i t t e n . "  Sec t ion  39-71-118 ,  MCA, 

We approve t h e  holding of tlre Kansas S~aprcme Court i n  

E s t a t e  of  Baker (Kan. 3 0 7 7 3 ,  563 P .2d  at 436: 

The l i a b i l i t y  of an employer t o  an i n j u r e d  o r  
deceased employee a r i s e s  o u t  of  t h e  c o n t r a c t  
between them; t h e  terms of t h e  workmens' 
compensation s t a t u t e  a r e  embodi.ed i n  t h e  c o n t r a c t ,  
The s u b s t a n t j v e  r i g h t s  between t h e  p a r t i e s  a r e  
determined by t h e  law i n  e f f e c t  on t h e  d a t e  o f  t h e  
i n j u r y .  ( C i t a t i o n  omi t ted . )  However, t h e  r i g h t s  
under t h e  c o n t r a c t  v e s t  when t h e  cause  o f  a c t i o n  
acc rues ,  a n d  t h e  cause  o f  a c t i . m  accrues  on t h e  
d a t e  of  i n j u r y  o r  dea th .  ( C i t a t i o n s  omit ted.  ) 

W e  conclude t h a t  t h i s  a n a l y s i s  i s  c l e a r l y  a p p l i c a b l e  t o  

t h i s  ca se  where t h e r e  i s  an a p p l i c a t i o n  f o r  convers ion of 

biweekly b e n e f i t s  t o  a lump-srm payment. We hold t h a t  t h e  

L i a b i l i t y  o f  Montana Denconess Hosp i t a l ,  empIoyer, t o  

Buckman, employee, ar i f ies  o u t  o f  t h e  c o n t r a c t  between them, 

and t h a t  t h e  Workers' Compensation s t a t u t e s  i n  e f f e c t  on t h e  

d a t e  o f  t h e  Buckman i n j u r y  a r e  n p a r t  of  t h a t  c o n t r a c t .  

The ques t ion  kxcomes wheiller t h e  s t a t u t e  a t  i s s u e  i n  

t h i s  ca se  c o n s t i t u t e s  an impairment o f  t h e  ob3iga t ion  of 

c o n t r a c t .  We f i r s t  t u r n  t o  t h e  t h r e e - t i e r e d  a n a l y s i s  s e t  

down by t h e  United S t a t e s  Supreme Court i n  E'nergv Reserves 

Group, Inc .  o. Kansas Power and Liqht  Co. (19831, 45C) U.S. 

4 0 0 ,  101 S.Ct. 6 9 7 ,  74 TJ.Ed.2d 569, and followed by t h i s  

Court i n  Neel ,  6 7 5  P.2d a t  9 6 ,  41 St.Rep. a t  I D .  The 

th re sho ld  inqu i ry  i s  '%whetl~cr t h e  s t a t e  law h a s ,  i n  f a c t ,  

operated a s  a  s u b s t a n t i a l .  impairment of  a  c o n t r a c t u a l  

r e l a t i o n s h i p . "  -- Aleel, 6 7 5  P.2d a t  7.04,  4 1  St.Rep. a t  2 7 ,  

Next, we must Look t o  whether t h e  s t a t e  i n  j u s t i f i c a t i o n ,  has 

a s i g n i f i c a n t  and I e q i t i m a t e  p u b l i c  purpose For t h e  



r e g u l a t i o n s .  F i n a l l y ,  w e  must i n q u i r e  whe the r  t h e  a d j u s t m e n t  

of t h e  r i g h t s  and r e s p o n s i h L L i t i e s  o f  t h e  c o n t r a c t i n g  p a r t i e s  

a r e  based  on r e a s o n a b l e  c o n d i t i o n s  and o f  n c h a r a c t e r  

a p p r o p r i a t e  t o  t h e  p u b l i c  pu rpose  j u s t i f y i n g  a d o p t i o n  of t h e  

Zegis l .a t ion .  E n e r x  & s e r v o s ,  459  U.S. at: 411-13, 1 0 3  S , C t ,  

a t  7 0 4 - 5 ,  7 4  L.Ed.Zd a t  580-81. Neel, 6 7 5  P.2d a t  104-5, 4 1  

St .Rep.  a t  2 7 - 8 ,  

Severa l .  f a c t o r s  a r e  used to e v a l u a t e  t h e  impai rment  of a 

c o n t r a c t .  T o t a l  d e s t r u c t i o n  o f  t h e  c o n t r a c t  i s  n o t  n e c e s s a r y  

f o r  a  f i n d i n g  o f  s u b s t a n t i a l  impai rment .  The s e v e r i t y  o f  t h e  

impai rment  i n c r e a s e s  t h e  l e v e l  of s c r u t i n y  t o  which t h e  

l e g i s l a t i o n  i s  s u b j e c t e d .  However, s t a t e ?  r e g u l a t i o n  t h a t  

r e s t r i c t s  a  part.y t o  g a i n s  i t  reasonab1.y e x p e c t s  from a  

c o n t r a c t  does  n o t  s u b s t a n t i a l l y  i m p a i r  t h e  c o n t r a c t . .  1 n  

d e t e r m i n i n g  impai rment ,  w e  a r e  t o  c o n s i d e r  t h e  o x t e n t  t o  

which t h e  i n d u s t r y  h a s  been r e g u l a t e d  i n  t h e  p a s t .  - En- 

Rese rves ,  4 5 9  U.S. a t  4 1 1 ,  303  S.Ct .  a t  7 0 4 ,  7 4  L.Ed.2.d at. 

580. I n  a n a l y z i n g  t h e s e  f a c t o r s ,  t h e  Workers V o m p e n s a t i o n  

Cour t  s t a t e d :  

Admi t t ed ly ,  w o r k e r s '  compensat ion i s  a c l o s e l y  
r e g u l a t e d  i n d u s t r y .  Wowever, t h e  impairment  t o  t h e  
c l a i m a n t ' s  c o n t r a c t u a l  r j g h t s  i s  s e v e r e .  An 
i n c r e a s e d  l e v e l  o f  s c r u t i n y  i s  r e q u i r e d .  A 
c l a i m a n t ,  a b l e  t o  e s t a b l i s h  t h e  r e q u i r e d  c o n d i t i o n  
p r e c e d e n t ,  t h a t  it i s  i n  h i s  b e s t  i n t e r e s t s  to be 
awarded a  lump sum advance ,  i s  severe1.y impacted  by 
t h e  d i s c o u n t  p r o v i s i o n  and a n n u i t y  p r o v i s i o n  i n  
S e n a t e  B i l l  281. T h i s  i s  a s u b s t a n t i a l  r e s t r i c t i o n  
not. a n t i c i p a t e d  under  t h o  p a r t i e s '  I s i . c ]  c o n t r a c t .  

We a g r e e  t h a t  t h e  d i s c o u n t i n g  p r o v i s i o n  a s  r e t r o a c t i v e l y  

appl i e d  s u b s t a n t i a l l y  i n p a i r s  t h e  r i g h t s  o f  c l a i m a n t s  which 

v e s t e d  a t  t h e  t i m e  o f  i n j u r y  by a l t e r i n g  t h e  remedy t o  which 

t h e  c l a i m a n t  i s  e n t i t l e d .  

The second t i e r  o f  t h e  a n a l y s i s  i.s if t h e  s t a t e  i.n 

j u s t i f i c a t i . o n  h a s  a s i g n i . f i c a n t  and l e g i t i m a t e  p u b l i c  pu rpose  



behind the regulakion. In this ease, because the state is a 

party to this contract a heiqhtened level of scrutiny 

attaches: 

The Contract Clause is not an absolute bar to 
subsequent modification of a State % own financial 
nbligations. As with laws impairing the 
nbl.iyat.ions of private contracts, an impairment may 
be constitutional if it is reasonable and necessary 
to serve an iqcrtnnt public purpose. In applying 
this standard, however, complete deference to a 
legislative assessment of reasonableness and 
necessity is not appropriate because the State's 
self-interest is at stake. 

linited States Trust Co. oi New Vork V. New Jersey ( 1 9 7 7 1 ,  4 3 1  

The defendants advance as the purpose for enactment of S 

39-71-741 , MCA, to "head off thrsatened premium increases, 
hold down employers9 cost of doiny business, and promote the 

Montana economy." We certainly agree with t he  legitimacy of 

these purposes and share the Jpgislntive concerns in 

promoting Montana ' s economy. However, those concerns in and 

of themsel.ves are not sufficient- to sol.ve the issues before 

us in the present case. Clearly the discount provisions of 

the section may be applied to injuries occurring after the 

effective dat.e of the Act. Such application will undoubtedly 

result in the type of savinys desired by She legislature. 

However, our concerns must be directed "c those who were 

injured prior to April, 4 9 8 5 5 ,  such as Rose Puckman. The 

record does not contain any significant- evidence bearing on 

the cost to the state which may result if the discount 

provisions are not applied to workers injured prior to April, 

1 9 8 5 ,  Under those circumstances, we conclude +.hat the state 

has failed to prove a significant public interest which 

requires the application of the discount to workers such as 

Buckman. The general statement of the reason in itself it: 



n o t  s u f f i c i e n t  t o  j u s t i f y  t h e  s e v e r i t y  o f  t h o  impai rment  o f  

c o n t r a c t  as  i n  t h i s  c a s e .  W e  t h e r e f o r e  ho1.d t h a t  t h e  

r e t r o a c t i v e  a p p l i c a t i o n  of  S 39-'71-742, MCA, vio!.atrs t h e  

c o n t r a c t  c l a u s e  o f  t h e  1 9 7 2  Montana C o n s t i t u t i o n .  W e  a f f i r m  

the judgment o f  t h e  Workersv  Compensat ion C o u r t  on t h i s  

i s s u e .  Because w e  have d e c i d e d  t h e  s t a t u t e  i s  

u r i c o n s t i t u t i o n a l  and a v i o l a t i o n  of t h e  c o n t r a c t  c l a u s e ,  w e  

do not r e a c h  t h e  due p r o c e s s  o r  equaI.  p r o t e c t i o n  i s s~ ies .  

F i n a l l y ,  Buckman c o n t e n d s  that t h e  t r i a l  c o u r t  e r r e d  i n  

deny ing  h e r  a  c o n v e r s i o n .  In Ligh t  o f  o u r  c o n s t r u c t i o n  of  

39-71-741,  MCA, we remand t h e  c a s e  f o r  d e t e r m i n a t i o n  of 

whe the r  c l a i m a n t  i s  e n t i t l e d  t o  a c o n v e r s i o n  o f  h e r  b e n e f i t s  

t o  a lump sum. 

Aff i rmed i n  p a ~ t ,  r r v e r s e d  j n  p a r t  and remanded f o r  

p r o c e e d i r ~ q s  p u r s u a n t  t o  t h i s  o p i n i o n  

W e  Concur:  

J u s t i c e s  



Mr. Justice Frank R ,  Morrison, Jr. specially concurs as 

follows: 

Z concur in the majority opinion although, in my 

judgment, .the legislature intended to change the "hest 

interest" test by enactment of S 39-71-741., MCA. 

Nevertheless, I concur in the majority holding that the 

retroactive features of this legislation are 

unconstitutional. The statutes covering workers" 

conrpensation are a part of the employment contract.  he 

statutes in effect at the ti.me of injury control, Any 

attempt to change these rights after they vest constitutes an 

abridgment of contract obligations and is unconstitutional as 

the majority finds. 

The prospective application of g 39-71-741, MCA, is 

affected by the Court's holding that the statute, reduced to 

its essence, iravolves no more than the "best interest'9est. 

The Workers~ompensation Court has been proceeding under the 

assumption that tho statute changed the former test and the 

legislative history indicates that was the intent of the 

legislature, As noted in the majority opinion the purpose 

advanced in support of the statute was to "head off 

threatened pxemium increases, hold down employers cost. of 

doing business, and promote the Montaria economy." To me this 

i.ndi.cates that the legisl.ature intended to change cligi.biiity 

requirements for a lump sum settlmient. 

The effect of the majority holding will finally realize 

what the legislature stated its goal to be but totally failed 

to accomplish. The resu3.t of the legislature enacting the 

subject statute has 1,een to increase the cost of delivering 

benefits to the worker and has cnntrihutef! to the financial 

crisis facing the state insurance fund. Prior to enactment 

of 39-71-741, MCA, and the bureaucratic regulations 



promulgated by the division, the worker simply had to show 

that it was in the best interest of the injured worker to 

receive a lump sum payment rather than a structured 

settlement. The workers petition, prepared without 

assistance of a l.a.wyer, could easily satisfy this burden. 

The new statute is so complicated that an injured worker has 

to hire a "Philadelphia lawyer" in every case in which the 

worker desires to achieve a lump sum payment. Furthermore, 

the retained counsel must employ a battery of costly expert 

witnesses to satisfy the requirements of the statute. The 

result has been increased litigation, greatly increased 

litigat.ian expenses, a n d  delay in payment of benefits, This 

increasingly expensive system combined with low premiums 

charged by the State Fund has produced a very serious 

financial crisis for the State of Montana. 

From a monetary standpoi-nt, it should make no difference 

to the State Compensation Insurance Fund whether payments are 

made in a. lump sum or paid in a structured settlement. Lump 

sums are reduced to present value at an i.nterest factor that 

renders the means of payment financially irrelevant to the 

fund itself. 

The workers\ompensation system must be returned to a 

simple compensation system where injured workers can be 

compensated without litigation expenses. Litigation can 

never be eliminated entirely and where S.egit_l.mate disputes 

need legal couosel they should go forward and be presented to 

the Workers' Compensation Court. However, the "garden 

variety" workers' compensation case should not be subjected 

to the complicated and tortured scheme set forth in 

S 39-71-741, MCA. 

In my opini.on this statute should be repeal-ed and a 

simple "best interest" test reest.ablished so that injured 



workers can be com.pensated without the necessity of costly 

litigation. Perhaps the holding of the majori.ty neuters the 

statute and repeal is unnecessary. if that is the result. of 

the majority opinion a giant. step forward has been taken to 

preserve the future fi.scal integrity of the State 



Fr. J u s t i c e  T A .  C. Gulhrandson,  d i s s e n t i n g .  

I r e s p e c t f u l l y  d i s s e n t .  

I would a f f i r m  t h e  Workers '  Cmpensa t io r i  Cour t  ru l j -ng  

t h a t  t h e  amendments found i n  S 39-71-74112), MCA, a r e  

p r o c e d u r a l  i n  n a t u r e  and c o u l d  be  a p p l i e d  i n  t h i s  c a s e  even  

thnugh c l a i m a n t "  i n j u r s  p re -da ted  t h e  amendments. 

I would r e v e r s e  the hnl-ding o f  the  Workers"  

Compensation Cour t  t h a t  t h e  d i s c o u n t i n g  p rov i s i . on  j n  

S 39-71-741(1), MCA, i f  a p p l i e d  r e t r o a c t i v e l y  t o  Buckman's 

award,  would v i o l a t e  the? c o n t r a c t  c l a u s e s  o f  b o t h  t h e  Uni t ed  

S t a t e s  and Nontana C o n s t i t u t i o n s .  

Those o f  u s  who f e e l  t h a t  p r e s e n t  W o s k e r s ' C o m p e n s a t i o n  

b e n e f i t s  a r e  i n a d e q u a t e  may f h d  t h e  m a j o r i t y  o p i n i o n  t o  b e  

a n  ixisurmountahie o b s t a c l e  i.n "ie e v e n t  tile l e g i s l a t u r e ,  i n  a 

b e t t e r  ~ c o n n n i c  c l i m a t e ,  s h o u l d  a t t e m p t  t o  i n c r e a s e  b e n e f i t s  

f o r  previ.ousTy i n j u r e d  worke r s .  The Nevada Supreme Cour t  i n  

K-Mnrt Corporat i .on v .  S t a t e  lndustri.a.1. I l ~ s n r a n e e  System (Nev. 

19851, 6 9 3  P.2d 5 6 2 ,  uphe ld  an i n c r e a s e  o f  b e n e f i t s  t o  

worke r s  i n j u r e d  p r i o r  t o  s t a t u t e  amendments and s p e c i f i c a l l y  

r u l e d  t h a t  such  an  amendment was n o t  an  u n e o n s t i t u t i o r i a l  

impairment  c r f  a contract:. The m a j o r i t y  o p i n i o n  e f f e c t i v e l y  

r u l e s  o u t  the p o s s i b i l i t y  o f  f u t u r e  r e l i e f  f o r  p r e v i o u s l y  

i n j u r e d  worke r s  i n  Montana. 

The Co:ist: i tutkonnli . ty o f  S e n a t e  B i l l  281 'Ys  pr ima 

f a c i e  presumed, and e v e r y  in tendment  i n  its f a v o r  will be  

made u n l e s s  i t s  u n c o n s t i t u t i o n a l i t y  a p p e a r s  beyond a 

reasonab1.e d o u b t . "  T & W C h e v r o l e t  v. D a r v i a l  (1982) , 196  

Mont. 2.8'7, 6 4 1  P.2d 1 3 8 6 ,  1 3 7 0 ,  

'Tn my view,  t h e  laws r e l a t i n g  t o  lump sum c o n v e r s i o n s  

a r e  u n r e l a t e d  t o  t h e  enforcement  o f  t h e  harga,ixied f e u  


